INFORMED CONSENT REGARDING COOPERATIVE ARBITRATION


We have agreed to use Cooperative Arbitration to reach resolution outside of court.  If we are unable to do so, we have agreed to use an arbiter to make final decisions for us on the issues that we were not able to agree upon together.  We recognize that under the current statutes defining Collaborative Law in C.R.S. § 13-24-106(3) we cannot keep our same counsel and go to a tribunal like an arbiter.  Therefore, we have agreed to participate in Cooperative Law and the mediation statutes of C.R.S.§ 13-22-301 and our agreements.  We acknowledge the following regarding our arbitration agreement. 

Cooperative arbitration is a method of dispute resolution that permits you to seek the decision of a third party (similar to a judge) when you cannot arrive at a mutual agreement.  The difference between cooperative arbitration and regular litigation is that some of the parts of litigation that are particularly not suited to amicable dispute resolution have been removed.


In our system of law, the right to due process is a fundamental requirement for any decision making exercise.  Due process requires that parties have a neutral decision-maker – someone free of any bias towards one party or the other.  Due process also requires that both parties have actual notice of a proceeding, and that they be allowed to know and “test” the evidence against them.


In cooperative arbitration, the agreement to arbitrate will include the following:

1) The arbiter will have the ability and obligation to seek out any facts that are pertinent and relevant to a good resolution of the issues.  This is called an inquisitorial ability.  Typically, in litigation, the court does not inquire and if parties fail to present the necessary evidence, the court will make a decision anyway – without that information.

2) Although you will have the right to raise issues with the other side’s position, it will be done differently than it would be done in a litigation case.  In litigation, your right to “confront” evidence is contained in the right to cross examine the other side.  In cooperative arbitration, you have the right to tell the arbiter why you do not agree with the other side’s position, and ask that the arbiter ask questions relating to why you do not agree with the other side’s position.

3) Evidence rules are often used to prevent a court from having all the information the court may need.  This is particularly the case when it comes to hearsay.  Hearsay is not just conversations that are being repeated, but extends to any written document.  In brief, the rules are formulated to prevent unreliable information from being in front of the court.  The rules, however, often prevent information that actually is reliable and relevant from being in front of the court.  In this agreement, you are specifically allowing that reliable and relevant information can be provided to the court despite the current rules of evidence which might otherwise keep it out in a court-based evidentiary hearing.  If you believe that a particular fact is hearsay and is unreliable, you will be able to tell the arbiter this and can ask that the arbiter ignore the information, or seek other information verifying its veracity.  However, the final decision as to what is relevant and what is reliable will rest with the arbiter and this is a difference from the current rules of evidence.

4) In cooperative arbitration, just as in litigation, you will exchange all exhibits ahead of time.  Cooperative arbitration does away with the need for authentication as a matter of routine.  You can still dispute an exhibit’s authenticity and ask the arbiter to determine whether it is authentic, but you cannot demand this just because it is inconvenient for the other side.

5) In cooperative arbitration, you will present your position in a written document, and you may also speak to the arbiter to present this information.  However, you will have exchanged positions with the other side in advance, so nothing you say or hear from the other side should be a surprise to you.

6) You will be asked to explain why your proposed solution is not only good for you, but is the best solution for your spouse and for your children.  You have explicitly agreed that the best solution all around is the one you are asking the arbiter to make.  In this respect, the arbiter will consult the law, but will be guided also by the values and principles you and your spouse have agreed are the most important to your family.

7) Arbitration is substantively different from litigation in terms of your rights upon appeal.  You need to understand that this is so particularly with regards to your rights upon appeal.  After an arbitration, the standard of appeal is ‘clearly erroneous’ or you can contest that a decision is outside the jurisdiction of the arbiter.  After litigation, you can appeal based upon the judge abusing his discretion or not following the law.  These standards are different and if you have any questions, you should talk to your attorneys to be sure you understand and are comfortable with the difference.
8) If you have reached the place where you cannot agree on issues and are submitting them to an arbiter, you should know that there is a very good chance that one or both of you will be unhappy with the resulting decision.  This happens every day in litigation, and arbitration is the same from the perspective that the decision will not be yours and will not necessarily favor your position.

9) In cooperative arbitration you have specifically granted the experts immunity.  Typically, court appointed experts, pursuant to the case of Awai v. Kotin, 872 P.2d 1332, (Colo. App., 1993) enjoy immunity providing their work is within the order of their appointment.  This means that, providing their work is within the scope of what they were appointed to do, they cannot be sued just because a party doesn’t like their recommendations.  Obviously, if they assault a party, or are grossly negligent, this immunity would not apply in either situation.  The purpose of this immunity is to allow the experts to do their job in a neutral and professional manner without the fear of recriminations if what they ultimately recommend is something they know will upset a party.  This is the same immunity enjoyed by similar experts in the litigation context.
10) You have a right to fully understand all the differences between cooperative arbitration, collaboration without arbitration, and litigation.  You have the right to decline cooperative arbitration (although unfortunately, you can be stuck with litigation.)  If you do not understand any part of this, or do not want to agree to it, you are free to ask for explanations until you are comfortable with the agreement.  No one can or should force or coerce you into a process that is not what you want.  You can take as much time as you like to consider your options.  You can, for whatever reasons you choose, decline to enter into a cooperative arbitration process.  

11) Arbitration agreements are binding.  Once you sign and agree to arbitrate, you need to understand that, at that point, you cannot opt out and choose to litigate if you become unhappy with the cooperative arbitration process.
I HAVE READ THE ABOVE AND UNDERSTAND THE DIFFERENCES BETWEEN COOPERATIVE ARBITRATION, COLLABORATIVE LAW WITHOUT ARBITRATION, AND LITIGATION.  I UNDERSTAND THE RIGHT THAT I HAVE TO MAKE FULLY INFORMED KNOWING DECISIONS ABOUT DISPUTE RESOLUTION.
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